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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


NO. 76-4038 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vv. 
CONTAINAIR SYSTEMS CORPORATION, 


Respondent. 


° 


ON APPLICATION FOR ENFORCEMENT OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE RESPONDENT 


STATEMENT OF THE CASE 


The National Labor Relations Board ("Board") has pe- 
titioned for enforcement of its June 26, 1975 order (A. 22)* 
directing Containair Systems Corporation ("Containair") to of- 


fer reinstatement and pay lost wages to Richard Barth, a former 


* Numerals preceded by "A." are references to page numbers 
of the Appendix to the parties' briefs. 


employee of Containair, who engaged in serious acts of strike 
misconduct in February and March 1974, unsatisfactorily per- 
formed his job duties before the strike and never made an in- 
dividual, unconditional offer to return to work at the end of 
the strike. The Board adopted without opinion the Decision 
and Order of Administrative Law Judge Sidney J. Barban issued 


February 13, 1975 (A. 2-21). 


This controversy arises out of a strike Local 295, 
International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers ot America ("Local 295" or the "Union"), a 
union notorious for its disregard of both employees' and em- 
ployers' rights, called between.February 22 and mid-March, 
1974, to gain recognitional rights over employees of Contain- 
air. From the outset, violence, threats and secondary boycott 


activity marked Local 295's and Barth's strike activity. 


As a result of charges that Containair filed against 
Local 295 on February 25, 1974 (A. 24, 25), the Board's Re- 
gional Director of Region 29, on March 6, 1974, vesuns a con- 
solidated complaint against the Union piiestds violations of 
Sections 8(b) (1) (A) and 8(b) (4) (i) and (ii) (B) of the National 
Labor Relations Act ("Act") (A. 26-32). On March 7, 1974 the 
Board proposed a settlement stipulation to which the Union 


readily agreed on March 12, 1974 (A. 40-45). On March 18, 


1974 Containair opposed the proposed stipulation's failure to 


require the Union, a recidivist violator of the Act, to admit 


guilt, but the Board dismissed Containair's objections and ap- 
proved the stipulation in its order of July 16, 1974 (A. 51- 
58). On August 16, 1974 Containair petitioned this Court for 
review of that order. On June 18, 1975 this Court denied Con- 
tainair's petition and enforced the Board's order. Containair 
Systems Corp. v. N.L.R.B., 521 F.2d 1166 (2d Cir. i975). in 
its decision the Court noted that Local 295's illegal secondary 
boycott activities seemed to violate the terms of an order is- 
sued by the Board against Local 295 (Air Line Freight, Inc.), 
NLRB Case No. 29-CC-387 (1974), proscribing such unlawful con- 
duct and questioned why the Board failed to prosecute Local 295 


for contempt of the injunction in that case. 


Local 295 ended its terror tactics and strike on March 


44, 2974 (A. 27, 74, 165), Following the end of the strike Con- 
tainair did not reinstate a number of the striking employees, 
either because they had been permanently replaced, had engaged 
in serious strike misconduct or did not make an unconditional 
request to return to work. On March 20, 1974 the Union filed 
an unfair labor practice charge alleging that Containair ter- 
minated some 23 strikers, including Richard Barth, in violation 
of Section 8(a) (1) and (3) of the Act and engaged in other ac- 
tivities in violation of the Act. The Regional Director of 
Region 29, in a letter dated June 28, 1974, notified the Union 
that his investigation had failed to establish that Containair 


acted unlawfully with respect to 22 of the 23 strikers or that 


Containair unlawfully refused to bargain or engaged in activity 
that would destroy the possibility of a fair election (A. 48- 
51). Subsequently, on July 3, 1974, the Regional Directoi is- 
sued a complaint alleging Containair had violated Sections $(a) 
(1) and (3) of the Act only by refusing to reinstate Richard 
Barth, an active participant in illegal strike activity between 


February 22 and March 14, 1974 (A. 2, 74, 95-98). 


STATEMENT OF THE FACTS 


Containair Systems Corporation is a small company lo- 
cated in Springfield Gardens, New York, which manufactures, 
sells and distributes collapsible, pilfer-proof containairs* 


and related products that airlines, freight forwarders and 


truck a and independent companies use to ship cargo. Prompt 


delivery of merchandise is absolutely essential to Containair's 
customers and to the carton-using industry in general (A. 134, 


135, 166, 167). 


Barth's Strike Misconduct 


On February 22, 1974 the Union called a strike of 
Containair's employees and set up picket lines outside Contain- 
air's premises in an effort to force the Company to recognize 
and bargain with it without a Board election. Some employees 
participated in the strike out of fear of bodily harm from the 


Union; others, even though threatened with personal injury, 


Containair's unique container is called a "containair”. 


«i 


refused to join the strike and Containair continued to operate 


its business (A. 26-32, 48-49, 73-74). 


Right from the start, the strike teemed with delib- 
erate acts of property damage against Containair and threats 
to the bodies and lives of Containair's employees and of em- 
ployees of customers of Containair, such as Emery Air Freight 
("Emery"), that the police had to stop on numerous occasions. 
These acts and threats, as the Regional Director specifically 
found in his complaint in Cases Nos. 29-CB-1729 and 29-CC-401 
(A. 26-32), were committed by officials of Local 295 and by 


picketing employees of Containair acting under the direction 


and control of the Union. Part of this reign of terror against 


Containair included the crudest and most effective form of sec- 
ondary boycott. The secondary boycott, threats and acts Gf 
property damage continued on an almost daily basis from February 
22 until March 14, with pickets stopping pick-up from and de- 
livery to Containair by physically blocking ingress to Contain- 
air's premises and by orally warning drivers not to cross the 
picket line, and by attempting to block egress of Containair 
trucks (A. 26-32, 48-50, 73-74, 78-80, 94-98, 101, 148-151, 


1527153). 


Richard Barth was at the hub of all this lawless con- 
duct. He was present consistently both at Containair and Emery 
when these misdeeds occurred and never once disavowed any of 


them. Moreover, Barth actively participated in making the 


secondary boycott activity against Containair effective and 
tremendously damaging to its business. For example, on Feb- 
ruary 25 and 26, 1974, Containair's Vice-President and General 
Manager, George Estrada, and a non-striking employee, Robert 
Gregorio, drove to Emery to try to make a delivery. Barth fol- 
lowed them in his automobile on each occasion. By his own ad- 
mission, he “wanted to see if they would take containairs at 
Emery" and certainly the presence of Barth fortified the unlaw- 
ful threats to Emery employees not to handle Containair's prod- 
ucts and thus insured that Emery employees would not unload Con- 


tainair's truck (A. 95-98, 148-149). 


Furthermore, Barth vigorously took part in trying to 


block access to Containair's premises with his automobile. One 
morning in early March, Barth drove his automobile in front of 
Containair's main driveway so as to block a truck from entering. 
While he was there, three trucks arrived at the front entrance. 
With regard to the first two trucks, Barth got out of his car 
and walked up to the truck drivers. After talking to them for 
five to ten minutes, the drivers pulled away. The driver of 

the third truck came into Containair's office, said he could 

not make a delivery and asked if he could use a telephone to 
call his cffice. After making the telephone call, he left with- 


out making any delivery (A. 149-150). 


A few days later, Barth again parked his car so as to 


partially block Containair's front driveway thereby making an- 


other vehicle's entry into the driveway impossible. Two trucks 
pulled up and after Barth spoke to the drivers, they left. 
Later a truck hauling lumber for Woodex Lumber Corporation ar- 
rived. The driver came into the office and told Estrada he 

had a shipment to deliver. Estrada went inside the plant to 
get Joe Velk, Manager of Containair's Cargo Packing Division, 
to unload the truck. Estrada then went outside and asked Barth 
to please take his automobile out of the driveway because a 
shipment had to be unloaded. Barth backed up a little bit, 
leaving just enough room for the truck to enter the driveway. 
However, because of the length of the lumber, the truck had to 
be unloaded in the middle of the street. As the truck posi- 
tioned itself for unloading, Barth drove about 200 feet away 
from the truck where he picked up two other men, turned his 
automobile around, drove back toward the truck and parked be- 
tween the truck and another car that was parked at the curb 
near the truck, thereby physically blocking the truck from 
moving and preventing Velk from unloading the truck. Estrada 


‘went up to Barth and asked him to please move his car because 


it was blocking the street. Barth became excited and abusive. 


Estrada asked Barth several more times to move his car but he 
persistently refused. Estrada finally told Barth he was going 
to call the police and walked into the office. When Estrada 
later looked outside, Barth had driven away. Barth's blockade, 


removed only by the threat of police intervention, interrupted 


the unloading process for about 20 to 25 minutes (A. 150-151, 


152-153) . 


Barth's Mishandling of His Duties 
and Responsibilities as Shipping Clerk 

As Shipping Clerk, Richard Barth played an important 
role in Containair's operations. He bore full responsibility 
for (i) making out bills of lading from packing lists, which 
entails writing the address, the name of the carrier, the type 
of goods involved and the date the goods are ready for ship- 
ment, (ii) calling carriers to expedite shipment, (iii) load- 
ing trucks, (iv) giving carriers the second copy of the bill 
of lading together with the packing list, (v) bringing the 
first and third copies of the signed bill of lading into the 
Order and Billing Clerk to let her know that the shipment has 
gone out so that she can bill the customer that day or the 
next and (vi) retaining the fourth copy of the bill of lading 
in his office. Unquestionably, the manner in which Barth car- 
ried out these responsibilities had a vital effect on the suc- 
cess or failure of Containair's business (A. 72, 77, 89-90, 


98, 108-110, 120, 126, 142-143). 


Containair did not uncover any major problems as a 


result of Barth's performance as Shipping Clerk until about 


a week before the strike commenced. At that time Estrada re- 
ceived several telephone calls from customers complaining that 


they had not received their goods. He attempted to track down 
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the orders and in the process asked Barth about their status. 
Barth went through the papers on his desk and told Estrada 
that he had no paper work on them, so the merchandise must 
have been shipped. Estrada took Barth at his word and con- 
tinued his search, but was unable to find any paper work on 
those orders. Accordingly, Estrada could not determine whe- 
ther or not the goods had been shipped to the customers as 


promised (A. 135-136, 153-155). 


On or about February 26, 1974, four days after the 
strike began, Bess Mandell, Containair's Bookkeeper and Office 


Manager, called to the attention of Mary Saidens, the Order 


and Billing Clerk, that the number of green copies of the in- 


voices on Mrs. Saidens' desk was greater than usual since pro- 
duction was then up to schedule.* Mrs. Saidens agreed and 

asked Estrada if there were any bills of lading for goods that 
had already been shipped but had not been billed (A. 110, 121- 


122). 


Estrada then checked the plant and found on, top of 


Barth's desk several bills of lading that had been ready for 
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* Containair was able to maintain its production schedule 
even though the strike was then in progress. Its pre- 
strike production had been excellent. As a result, it had 
very few D containairs to produce and about a third of ite 
total employee complement was at work during the first week 
of the strike. Furthermore, Containair had to lay off 
some men before the strike began because the volume of its 
business had slackened and, in fact, if the strike had not 
occurred, it would have begun using employees to rearrange 
the-plant, rather than fci production (A. 48-49, £59) « 


shipment for some time but had never been shipped to the cus- 
tomers. One of these bills of lading (A. 61) showed that an 
order for General Electric had been ready for shipment since 
February 8, 1974, but had not been shipped. Two other bills 
of lading (A. 62, 63) showed that orders for Hodes Daniel and 
Wilson Air Freight had been ready for shipment since February 
19, 1974, but they too had not been shipped. In each instance, 
Richard Barth was the person responsible for seeing that the 
goods were promptly shipped once they were ready for shipment. 
Indeed, each of the bills of lading bore Barth's initials pre- 
ceded by the words "Shipper, Per". Estrada also found some 
yellow copies of invoices that Barth had received on February 
20 or 21 and for which Barth did not write out bills of lad- 
ing.* Estrada brought the bills of lading into the office 

and each of the orders was processed for shipment either that 
day or the next (A. 60, 62, 64, 111-117, 120-121, 130-132, 


136-137). 


On February 28, 1974, John Becker, Containair's Vice 


President in charge of marketing and sales, delivered an im- 


portant order to Burroughs Corporation in Piscataway, New 


Jersey, that Containair had promised to deliver by February Ze 
or 23, 1974. At Burroughs, Becker was unformed that Contain- 
air had already delivered the order and called Estrada to re- 
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* Since the Hodes Daniel and Wilson Air Freight orders were 
ready for shipment on February 19, Barth had plenty of 
time to process them before the strike began (A. 161). 


port the double shipment. Estrada immediately went into the 
main office and with Bess Mandell checked to see if there was 
a bill of lading indicating that the Company had shipped the 
order. They found none. Estrada then checked the bill of 


lading machine where he found the machine copy of the Burroughs’ 


bill of lading (A. 68) bearing Barth's initials preceded by the 


words “Shipper, Per" and showing that the order had been shipped 
on February 21, 1974. Estrada did not find any copies of the 
Burroughs' invoice or the first and third copies of the signed 
bill of lading on top of Barth's desk as it should have been if 
he truly did not have time to take them to the office because of 
the start of the strike. Furthermore, when Becker returned, 
Mary Saidens wrote "DOUBLE ORDER" on the copy of the invoice he 


had taken with him to Burroughs (A. 67-68, 137-145). 


That same week and continuing into the first week of 
March 1974, Containair received numerous complaints from cus- 
tomers about their failure to receive merchandise by the prom- 
ised delivery date. The number of such complaints was highly 
unusual because the Company's production had been up to sched- 
ule throughout this entire period. In fact, a short inventory 
Containair completed during the first week of March disclosed 
that the Company had more goods on the floor than it should 


have had (A. 111, 116-117, 122-125, 127-128, 145, 161-162). 


As a result of these complaints, Estrada checked to 


see if the orders were sent out. He went through the green 


copies on Mary Saidens' desk and found that the green copies 

for those orders were still there. This meant that Containair 
had not shipped the goods to those customers. Estrada then 

went to the back of the plant to see if he could find any bills 
of lading on those orders. He found none. Realizing that some- 
thing was drastically wrong, Estrada immediately conducted a 
thorough search of Barth's office, which uncovered 15 to 20 
bills of lading and packing lists, collectively worth several 
thousand dollars. Estrada found most of these documents buried 
under and between papers in Barth's desk drawers. From these 
bills of lading and packing lists, Estrada discovered that Barth 
had shipped some merchandise without bills of lading and, more 
important, without notifying the office of shipment so that the 
Company could bill the customers, and that some orders had been 
ready for shipment but Barth had failed to ship them in a timely 
and proper manner. Estrada took the documents into the main of- 
fice where he told Joe Velk, Bess Mandeil, Mary Saidens and 


Kenny Pergolis, Cuntainair's Secretary, what he had just found. 


Estrada directed that each document be examined to determine 


what was shipped and what was not shipped and what was billed 
and what was not billed. The office staff performed that task 
under Mrs. Mandell's supervision. Thereafter, the office staff 
prepared new bills of lading for some of the orders because the 
bills Estrada found were too old; Estrada made sure that the un- 
shipped orders were sent out, and Mary Saidens billed the cus- 


tomers who received these orders, as well as the customers who 


had received shipments that Barth never reported to the office 


(A. 117-118, 145-148, 162-163, 168-169). 


Furthermore, on March 5, 1974, Containatr received a 
telephone call from Stephen Gould of Massachusetts complaining 


that it had received a damaged containair. Bess Mandell and 


¥ 
Mary Saidens checked the Company's records and could find no 


record of shipment. They told this to the customer who reit- 
erated that a damaged containair had in fact been received. 
They then examined the open order file and found that the white 
copy of the invoice was there, which indicated that Containair 
had neither shipped the order nor billed the customer. They 
also found the green copy of the invoice, which confirmed that 
the Company had neither shipped the merchandise nor billed 
Gould, but indicated that the office had not even received a 
bill of lading from the Shipping Clerk. They even looked 
rough the number 4 copies of the bilis of lading but found 
no bill of lading for the Gould shipment. They informed the 
customer of what they had found but he still insisted that 
Gould had received the containair. Mrs. Mandell therefore in- 
structed Mrs. Saidens to invoice the Gould shipment with the 
notation “MDSE RECEIVED - NO BILL OF LADING GIVEN OR FOUND", 
which Mrs. Saiden did. The Board, in dismissing Contdainair's 
evidence on the incident as lacking detail, ignored the over- 
whelming evidence that Barth shipped the Gould order with a 
bill of lading and had failed to report the shipment to the 


oftice for billing (A. 10, 66, 117-119, 174-175). 


The Applications for Reinstatement 


At about 8:00 A.M. on March 14, 1974, a group of at 
least six striking employees, including Richard Barth, Norman 
Davis, Al Williams, Booker Huggins, Claude Phipps and Lonnie 

Gentry, walked into Containair's main office and met with 
George Estrada.* Al Williams served as the group's spokes- 
man and asked for the employees svecific jobs back together 
as a group. Only Lonnie Gentry made a statement about fe- 
turning on an individual basis. "He just said he wanted his 
job back, if he had a job." Estrada said he had to call his 


lawyer and told them to wait outside ontii 10:00 A.M. Tae 


group then left. Neither Barth, Huggins, Phipps nor Davis 


said anything at all during this meeting (As 74-75, 80-85, 


101-103). 


A group comprised at least of Richard Barth, Al 


Williams, Claude Phipps, Lonnie Gentry and Norman Davis re- 


Barth's testimony as to the time, participants and sub- 
stance of this meeting is thoroughly inconsistent. On 
direct examination, he testified that the meeting began 
at 9:00 A.M. (A. 75) but on cross-examination he changed 
the time to 8:00 A.M. (A. 80, 82). He also testified on 
direct examination that in addition to the six employees 
list above, Eddie Williams attended the meeting (A. 75). 
On cross-examination, however, Barth omitted Eddie 
Williams as a participant and when confronted with his 
prior affidavit was compelled to admit that he had erred 
in his testimony by failing to mention that Eddie Lunsford 
also attended the meeting (A. 80, 82-84). Finally, on 
cross-examination, Barth confused the first meeting on 
March 14 with the meeting of March 15 (A. 80). 


turned to the plant at 10:00 A.M.* One of the group, probably 
Al Williams, asked Estrada if they had their jobs. Estrada 
replied that he had not yet gotten in contact with his lawyer 
and that he needed some more time. He therefore told them to 
go home and call back after working hours. With that, the 


group left (A. 75, 84-86, 103). 


At 4:30 P.M. that afternoon, Barth telephoned Estrada 


and asked him if he heard anything. Estrada told him to come 


to the plant the following morning (A. 75, 84-86, 165).** 


Also on March 14, Local 295 sent Containair a tele- 
gram erroneously stating that 23 employees named in the tele- 
gram, including Barth, had "asked to return to work 3/14/74 
at 9:00 A.M." and "(tjJhey were refused entrance to the prem- 


ises" (A. 37). 


The next day, March i5, Barth went by himself to 
Containair at 8:00 A.M. He waited at the side door with Al 
Williams, Claude Phipps, Norman Davis and Booker Huggins un- 


til Estrada called Barth in to meet alone with Containair's 


Barth's recollection of this meeting conflicts with that 

of Norman Davis who testified on behalf of the General 

Counsel. Barth testified that he accompanied only Williams, 
' Phipps and Gentry to this meeting (A. 85) while Davis tes- 

tified that the group not only included himself but every- 

body who attended the earlier meeting that day (A. 103). 


Barth's testimony on this conversation was also marred by 
inconsistency. After testifying about the telephone call 
on direct, Barth completely forgot about it on cross and 
then when he remembered it, he recounted a different ver- 
sion of what was said (Compare A. 75 with A. 84-86). 


~}S- 
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President, Julius B. Kupersmit, Becker and him. Estrada told 
Barth that he could not put him back to work at that time be- 
cause they were investigating a few incidents involving him 
and that he would be informed of the outcome of the investi- 
gation.* Although Estrada did not specify what those inci- 
dents were, he had in mind various incidents of strike mis- 
conduct and the evidence of Barth's mishandling of his Ship- 
ping Clerk responsibilities which was uncovered during the 
Strike. Barth said okay and left (A. 75, 86-86, 90, 151-152, 


2165). 


That same morning Containair put Al Williams, the 


employee leader of Local 295's organizational drive, an ac- 


tive picket and the group's spokesman, and Norman Davis and 
Booker Huggins, both active pickets, back to work. It also 


told Claude Phipps, another active picket, that the Company 
was placing him on a preferential hiring list because he had 


already been permanently replaced (A. 48-50, 75, 79, 87). 


Later that day, Containair's counsel sent a regis- 


tered letter (A. 38-39) to Local 295, pointing out how totally 


wrong the Union's facts were. Counsel advised Local 295 that 


Barth testified that Estrada told him that Containair had 
charges against him, so that he would have to wait until 
the hearing comes up (A. 76, 87). Quite aside from the 
fact that Estrada flatly, categorically and emphatically 
refuted this (A. 151-152, 165), Barth's statement makes 

no sense at all. In these circumstances, the fact that 
Barth concededly did not ask Estrada what he meant by 
“charges” or "a hearing" points up that Estrada never made 
the statement Barth attributes to him (A. 87). 


— 


in the event the Uniun wished Containair to construe its tele- 
gram of March 14 as an unconditiona’ of to return to work 
on behalf of the 23 listed employees (which it did not purport 
to be), Containair was willing to accept back at work all em- 
ployees except those who have been permanently replaced, whom 


the Company will place on a preferential hiring list, or those 


who have committed acts of misconduct justifying Containair in 


denying them reinstatement and instructed Local 295 to "[h]ave 
employees [including Barth] report to Containair at the start 
of business on Monday March 18 when each will be told of his 


individual job status." 


Richard Barth neither reported to Containair on Mon- 
day March 18 nor since March 15 has he ever contacted the Com- 
pany or any of its representatives. In early April 1974, Con- 


tainair permanently replaced Barth (A. 76, 164, 167). 


Additional facts appear in the Argument. 


ARGUMENT 


THERE IS NOT SUBSTANTIAL EVIDENCE 

ON THE RECORD AS A WHOLE TO SUPPORT 
THE BOARD'S FINDING THAT CONTAINAIR 
VIOLATED SECTIONS 8(a)(1) and (3) 

OF THE ACT BY NOT REINSTATING STRIKER, 


RICHARD BARTH 


In Universal Camera Corp. ¥. N.U.R.8.,,°340 Ls. 474 


(1951), the Court held that, when a Court of Appeals reviews 
an act of the Board, the Board is held to the following stan- 
dard of proof: Whether on the record as a whole there is sub- 
Stantial evidence to support the Board's findings. In this 
case a review of the record unequivocally demonstrates that 


there is not substantial evidence to Support the Board's find- 


ing that Containair violated Sections 8{a)(1) and (3) of the 


Act by not reinstating Richard Barth. Indeed, the record is re- 
plete with compelling evidence that Containair had no obliga- 
tion to reinstate Richard Barth following his parti 

in the strike that ended March 14, 1974, as he engaged in serious 
acts of strike misconduct, he unsatisfactionly performed his job 
duties prior to the strike and never made an unconditional offer 
to return to work following the strike. 


A. Barth Committed. Serious Acts 
of Strike Misconduct Justi- 


fying His Non-Reinstatement 
Ying #15 Non-Reinstatement _ 


It is well settled that an employer has no obliga- 


tion to reinstate an economic striker where the employer has 


"legitimate and substantial business justifications" therefor, 
such as the employee's serious strike misconduct or poor work 
performance. See, e.g., N.L.R.B. v. Fleetwood Trailer Co., 
389 U.S. 375, 378 (1967); W. d. Ruscoe' Co. v. N.L.R.B., 406 
F.2d 725 (6th Cir. 1969): Aladdin Industries, Inc., 22 NURB 


1195 (1940), enforced in part, 125 F.2d 377 (7th Cir.), cert 


denied, 316 U.S. 706 (1942); Act §10(c), 29 U.S.C. §160(c). 


With respect to Barth's strike activities, the Board 
concluded that they did not "rise to the level of misconduct 
which would disqualify him from reinstatement" (A. 16). More 
specifically, it dismissed Barth's misdeeds at Emery and Con- 
tainair, except for the Woodex incident which it discounted as "a 
single incident of impulsive minor misconduct" (A. 16). 


conclusion is clearly without support in the record. 


Overwhelming credible evidence in this case shows that 
Richard Barth was a central character in the three-week strike at 
Containair that was punctuated by threats to the lives and bodies 
of Containair employees and of wniterees of Containair's cus- 
tomers, by deliberate acts of property damage and by harmful 


secondary boycott activity. 


There is no doubt that Local 295 and its striking 
members at Containair engaged in an unlawful secondary boycott 
involving Containair's customer, Emery Air Freight, in violation 


of Sections 8({b) (4) (i) and (ii) (B) of the Act (A. 26-32, 148- 


149). The Board does not dispute this fact (Board's Brief, at 
16) which this Court recognized in Containair Systems Corpora- 


tion v. N.L:R.B., supra, at 1174, note 4. 


The law is clear that an employee, who, like Richard 
Barth, participates in an unlawful strike, may not invoke the 
protection of the Act to obtain reinstatement. National Packing 
Cfo. v. BiL.R.B., 377 F.24 800 (10th Cir. 1967); Claremont Poly 
chemical Corp., 196 NLRB 613 (1972); MacKay Radio & Telegraph 
Co., 96 NLRB 740 (1951). In National Packing and Claremont, em- 
ployees, who had participated in strikes in violation of Section 
8(b) (7) (B) of the Act,* were held not entitled to reinstatement. 
In MacKay, the Board refused to order reinstatement of employees 
who engaged in conduct the Board would have found to be viola- 
tive of Section 8(b)(2) of the Act** if it had been presented 
with the issue. The Board decided it had no license to over- 
look such conduct and held it could not encourage, through its 
remedial processes, conduct subversive of the statute. 96 
NLRB at 743. Barth's active role in insuring the success of 
the secondary boycott against Containair certainly is conduct 
subversive of the Act. Barth personally followed Containair's 
truck to Emery Air Freight on at least two occasions for the 


obvious purpose of assuring the effectiveness of the secondary 


Section 8(b) (7) (B) proscribes recognitional picketing within 
12 months of a valid Board election. 


Section 8(b)(2) proscribes a union or its agents causing or 
attempting to cause an employer to discriminate against an 
employee in a manner the Act forbids. 
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boycott. Barth's account of the Emery incidents shows his com- 


plete lack of candor and obvious desire to hide what really hap- 


pened at Emery. The following excerpt from Barth's cross- 
examination bears this out: 
"Q. You watched the truck to see what they 
were doing, so you saw the truck leave 


the plant? 


You saw the truck leave Contain- 
air's plant? 


Yes. 


Then you went out to Emery? 
I just went out there. 
You went -- Z 


I didn't know they were going there, 
I just happened to go there. 


You just happened to go there? 


Right, I was going there and the 
truck came in. 


Why were you going out to Emery? 

I wanted to. 

To do what? 

I don't know, I just wanted to see. 
I didn't know the truck was going 


there, but it happened to go there. 


Why were you going to Emery? What 
was your purpose for going to Emery? 


I wanted to see what they do. 


To see what Emery does? 


Yes. 


Coincidentally the same time one of 
our trucks happened to go to Emery? 


Right. 


* * * 


Well, what was it that you wanted to 
see Out at Emery in the first place? 
That is what I'm a little confused 
about. 


I_wanted to see if they would take 
containairs at Emery" (emphasis 
added) (A. 95-96). 
The fact that Containair produces, solely for Emery, containairs 


with a distinctive blue border, which Barth undoubtedly saw when 


the truck was loaded and left for Emery, belies his testimony 


that he did not know Containair's truck was going to Emery (A. 


135). 


Barth's contention that he was going to Emery solely 
out of idle curiosity is equally incredible. Although he may 
not actually have spoken to anyone at Emery, his presence close 
onthe trail of Containair's truck served as silent, but none- 
theless effective proof to Emery employees of the seriousness 
of the threats they had received not to handle Containair 
products. Barth's presence thereby helped to ensure that the 


Company's truck would not be unloaded. 


There is no question but that Barth also engaged in 
serious misconduct on the picket line at Containair. He used 


his automobile to block trucks from gaining entry to Contain- 


air's premises -- no less than six times (A. 149-150). In 
fact, with regard to the incident involving a Woodex Lumber 
truck, Barth pushed hard for a confrontation when, after ini- 
tially moving his car to permit the truck to pull into Con- 
tainair's driveway, he picked up two other men, repositioned 
his car so as to totally interfere with any attempts to un- 
load the truck and then persistently and abusively rejected 
Estrada's courteous pleas to move so that the truck could be 
unloaded. Barth relented about 25 minutes later but only 
after Estrada informed him that he was going into the plant 
to exercise the only peaceful alternative he had -- to tele- 


phone for police assistance (A. 150-151). 


’ 


Furthermore, it is highly significant that Richard 
Barth was on the scene at Containair and Emery when the bulk 
of the contemptible acts occurred and at no time did he ever 


disavow or disassociate himself from those misdeeds. 


Barth's own testimony regarding his strike activities 


vividly points up his lies. For example, according to Barth he 


did not stop any trucks during the strike. The trucks simply 
stopped when they saw Barth and his fellow pickets. When this 
occurred Barth did not approach any trucks unless drivers cal- 
led him over and then in conversations with the drivers, Barth 
merely told them, "If they wanted to cross, they can cross". 
This happened on three occasions (A. 90-94). Not only did 


Estrada directly and forthrightly contradict Barth's testimony 


(A. 150-151, 152-153), but in view of the fact that this was a 
three-week strike conducted in a highly charged atmosphere in 
which Barth admittedly picketed every day, except weekends, 


Estrada's testimony is more convincing. 


All of the foregoing compels the conclusion that 


Barth's strike activities alone were serious enough to preclude 


his reinstatement. W. J. Ruscoe Co. v. N.L.R.B., supra; N.L.R.B. 


v. Mo:1is Fishman & Sons, Inc., 978 F.28 792 (3rd Cir. 1960), 
enforcing 122 NLRB 1436 (1959); Kayser-Roth Hosiery Co., 187 
NLRB 562, 570 (1970) (Sandra Bishop), enforced in part, 447 
F.2d 396 (6th Cir. 1971); American Tool Works Co., 116 NLRB 
1681 (1956). See Oneita Knitting Mills, Inc. v. N.L.R.B., 375 
F.2d 385, 391 (4th Cir. 1967) where, in upholding the company's 
refusal to reinstate an employee who provided transportation 
for other employees who threw eggs at the moving automobile of 
a non-striker, the Court stated: "Proof of West's misconduct 
need not be predicted on the fact that she actually threw the 
eggs, for in furnishing transportation for those who did she 

is equally culpable."; Firestone Tire and Rubber Co., 187 

NLRB 54, 55 (1970) where the Board sustained Firestone's deny- 
ing reinstatement to an employee (Richard Broussard) who was 
present during a conversation in which another employee, speak- 
ing for himself and other employees as "we", threatened the 
president of a company whose drivers crossed the picket line 


at Firestone's plant, because Broussard did nothing to disasso- 
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ciate himself from the other employee's remarks, and Alcan 
Cable West, Div. Alcan Aluminum Corp., 214 NLRB No. 35 (1974) 


(J. Martin). 


In American Tool Works Co., supra, an employee named 
Hudson engaged in blockade tactics similar to those Richard 
Barth employed. When a junk truck arrived at American's plant 
for a load of scrap, Hudson stepped in front of the truck and 
prevented its entry through the plant gate while another picket 
went around to the side of the truck and engaged the driver in 
conversation. The driver then phoned his employer and drove 
away without attempting to enter the plant. Unlike Barth's 
stoppages which lasted 10 to 25 minutes, Hudson's sole inter- 


ference lasted only a minute or two. Finding that Hudson's 


misconduct warranted American's refusing to reinstate him, the 


Trial Examiner stated in language especially apt in this case: 


"We can consider Hudson's act per se. Such 
acts do not constitute peaceful persuasion; 
they are not within the exercise of the right 
of free speech. To block ingress is to at- 
tempt to prevent an entrance, forcibly com- 
pelling one who wants to enter to go no fur- 
ther or to commit an assault. The attempt, 
successful or not, is an unprotected act, and 
the employer may lawfully terminate the em- 
ployment of one who made such attempt." 116 
NLRB at 1701-1702. 


On review, the Board approved of the Trial Examiner's 
finding, saying: 

"The record permits of no other interpreta-~ 

tion, we believe, than that by placing him- 


self before the truck, in the plant gate, Hud- 
son physically and forcibly blocked entrance 
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to the plant for the period necessary to dis- 
suade the driver of the truck from entering. 
Unlike our dissenting colleague, we cannot 
regard such an act as divorced from all inm- 
plication of a threat of physical violence. 
And such an implication is obviously not 
negated or lessened merely by virtue of the 
fact that the driver elected not to test the 
apparent threat by attempting to enter, but 
was soon dissuaded and turned away." Id at 
1682. 


Barth's blockade tactics, for which he enlisted the aid of two 
other men, provide even greater justification for denying him 


reinstatement and, standing alone, conclusively prove that the 


Board erred in ordering Barth's reinstatement. 


B. Barth's Misconduct on the Job 
Before the Strike Warranted 
Denial of Reinstatement 
The Board also erred when it failed to hold that Barth 
forfeited his right to reinstatement by deliberately or negli- 


gently performing his duties and responsibilities as Shipping 


Clerk. Instead, the Board improperly held that Containair's re- 


liance on this misconduct "is an afterthought advanced to sup- 


port the decision originally made on the basis of Barth's con- 
duct during the strike" (A. 15-16), grounding this holding on 
an obvious misreading of the record. It incorrectly concluded 
that Containair was concerned merely with Barth's job-related 
misconduct based on Estrada's testimony that "although he did 
not inform Barth, the incidents he was referring to [in the 
March 15 meeting] were those concerning which he had previous- 


ly testified, 'particularly some of the problems we had had 


with the customers and the bills of jading, the mixup'" (A. 12). 
Prior to making that statement (A. 152), Estrada had {2stified 
about Barth's strike misconduct as well as his mishandling the 
shipping clerk job (A. 135-151). Moreover, Estrada's use of 

the word "particularly" clearly indicates that Barth's miscon- 
duct on the job was not Containair's sole consideration in deter- 
mining whether or not to reinstate him. It certainly was not a 


pretext or an afterthought. 


Furthermore, the Board's conclusion flies in the face 
of the hard evidence. During the strike, Containair discovered 


that Barth had shipped goods without bills of jading, or with a 


bill of lading but without bringing a copy of the bill of lading 


to the Order and Billing Clerk. This prevented Containair from 
billing its customers for the shipments and in at least one in- 


stance caused a duplicate shipment. 


Even more important, Containair also discovered dur- 
ing the strike that Barth had buried several thousand dollars 
worth of bills of lading and packing slips in his desk. These 
documents concerned orders for Containair products that had 
been ready for shipment for some time but which Barth had 
failed to ship out. Containair also found on top of Barth's 
desk several other bills of lading for orders that also had 
been ready for shipment but which Barth neglected to take 
care of. In fact, one of the orders had been awaiting ship- 


ment for more than two weeks. 


Barth's disclaimers with regard to these matters, 


which the Administrative Law Judge credited (A. 11), are en- 


titled to no more weight than his other unbelievable and un- 
convincing testimony. Bess Mandell and George Estrada both 
credibly testified that the problems described above actually 
occurred and that the responsibility for them squarely falls 
on Richard Barth. Indeed, Containair's production of several 
of the bills of lading with Barth's own initials on them, as 
well as some of the other documents involved, not oniy forti- 
fies the testimony of Mandell and Estrada but leaves no doubt 
as to where the truth really lies. Moreover, the fact that 
Containair never warned or reprimanded Barth about his work is 
irrelevant since Containair did’not discover Barth's serious 
dereliction of duties and responsibilities as Shipping Clerk 
until after the strike began and thus had no reason to do so 
before then. Accordingly, the clear preponderance of all the 
relevant evidence required the Board to discredit Barth's tes- 
timony and overturn the Judge's credibility finding. See 


W. T. Grant Co., 214 NLRB No. 96 (1974). 


Nor can there by any doubt that Containair should not 
and did not excuse Barth's misconduct. As a result of Barth's 
totally unsatisfactory job performance, Containair received nu- 
merous telephone calls from customers complaining that they had 
not received their goods by the promised delivery date. This 


caused Containair great concern because its business depends 


I Wi a A nic 
I Thi HRI ge 


‘ heavily on its ability to provide prompt delivery t» its cus- 
tomers. The testimony of George Estrada brings home the im- 


pact of the situation: 


"QO. (To what extent, 1f at all, is prompt 
delivery of merchandise important to 
Containair's business? 


* * *& 


"A. I believe its one of the most impor- 
, tant functions. 


Generally speaking, and particu- 
larly with the airlines, their freight- 
handling system demands immediate at- 
tention. 


So we have to make deliveries almost as 
soon as the orders are placed." (A. 135). 


He further testified on this point as follows: 


"Q. Are you aware that air cargo companies 
and other freight forwarders, by law, 
are under a duty to provide delivery 

/ within given times? 

"A, Yes, sir. 


"Q. Would you please tell the Judge under 
what law, if any, your company has to 
provide a product to your customers? 

"A. Very simply. 

* * * 


"A. The law of survival. 


; If we don't they're going to get it 
elsewhere. 


"Q. In other words, there's only a business 
reason, there is no Federal requirement 
or state requirement? 


None whatsoever. 


It's all strictly economic" (emphasis 


added). (A. -167). 


Inasmuch as the Shipping Clerk bears vital responsi- 
bility for seeing that orders are promptly sent out to cus- 
tomers once they are ready for shipment and for taking copies 
of signed bills of lading into the main office so that Contain- 
air may bill the customers, Containair must demand a high level 
of performance from the person who fills the position. Estrada 
Succinctly put it as follows: 


“THE WITNESS: Your honor, a shipping clerk 
is a very important part of any organization. 


This man can make you or break you." 
(emphasis added) (Aw 1483). 
Accordingly, since Barth's performance plainly demon- 
strates that he was unsuitable and unworthy of continuing to 
perform as Containair's Shipping Clerk, he was not entitled to 


reinstatement. Aladdin Industries, inc., supra; cf. N.L.R.B. 


v. Breitling d.b.a. Breitling Bros. Constr. Co., 378 F.2d 663 
(10th Cir. 1967); Addison Shoe Corp., 151 NLRB 65 (1965); Uni- 


form Rental Service, Inc., 161 NLRB 187 (1966); Fort Smith 
Broadcasting Co., 146 NLRB 759 (1964), set aside on_ other 


grounds, 341 F.2d 874 (8th Cir. 1965). 
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C. Barth Never Made An Uncon- 
ditional Offer to Return to 
Work. 

Even if Barth's serious strike and job-related mis- 
conduct did not disqualify him from reinstatement (which the 
hard evidence plainly shows it did), the law is clear that 
Barth still would not be entitled to reinstatement unless he 
unconditionally applied to Containair for reinstatement be- 
fore he was permanently replaced in early April. See, ¢.g., 
N.L.R.B. v. Fleetwood Trailer Co., Supra; Sawyer Shoes, Inc., 


190 NLRB 651 (1971); American Optical Co., 138 NLRB 681 (1962). 


The uncontroverted evidence conclusively proves that 
the Board erred in not holding that Containair never received 
an individual, unconditional application to reinstate Barth be- 
fore permanently replacing him. Speaking at the 8:00 A.M. 
meeting on March 14 on behalf of a group consisting of Barth, 


Norman Davis, Booker Huggins, Claude Phipps, Lonnie Gentry and 


himself, Al Williams requested Containair to return all of 


those employees as a group to the specific jobs they had held 
prior to the strike. Barth's testimony clearly proves this: 
"Q. Who said what to whom on that occa- 
sion? 


"A. Al Williams asked George Estrada if 
we could have our jobs. 


Were those Al Williams’ exact words? 
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He asked for all of us, could we all 
have our jobs back... 


* * * 


"Oo. Did Al Williams ask for everybody's 
job together as a group? 


"A. Yes, he did“ (A. $2). 


This request was legally insufficient since it sought the rein- 


statement of all of the employees as a group and Containair was 
not obliged at that time to take back all members of that group, 
as the Regional Director so found in dismissing the charge in 
this case with respect to 22 of the 23 employees on whose behalf 
the Union filed it, including, specifically, Claude Phipps and 


Lonnie Gentry (A. 48-49). 


At the 10:00 A.M. meeting on March 14, one of the 
group asked if they had their jobs. Since this did not materi- 
ally differ from the earlier request, it too was not uncondi- 


tional and thus, was legally insufficient. 


At 4:30 P.M. that afternoon, Barth telephoned Estrada 
and merely asked if he had heard anything yet.* Clearly this 


remark cannot even be considered as an application for rein- 


The Board erroneously found that "it was understood that 
employees would call individually from their homes" (A. 12). 
In addition to the fact that this is contrary to Estrada's 
uncontradicted testimony that he told the employees as a 
group to call back (A. 165), such an understanding cannot 
change the status of any applications made on Barth's behalf 
from conditional to unconditional. Cf. Sawyer Shoes, Inc., 


Sup ra. 
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statement.* And even if it were, the application did no more 


than reiterate the earlier conditional request. 


Similarly, the Union's telegram of March 14 (A. 37) 
cannot be regarded as an unconditional application for rein- 
statement. In fact, it did not even purport to be an applica- 
tion. All it did was erroneously state that certain named em- 
ployees, including Barth, had "asked to return to work 3/14/74 


at 9:00 A.M." and "they were refused entrance to the premises." 


It is undisputed that after March 14 and prior to 
Barth's being permanently replaced, nobody sought Barth's rein- 
statement. Although he met with Containair officials on March 
15, Barth only said “okay" when George Estrada said that the 
Company was still reviewing his conduct to determine whether or 
not it had an obligation to reinstate him and that it would in- 
form him of the determination. Moreover, the mere fact that 
Containair officials interviewed and considered Barth and other 


members of the group individually cannot convert the prior con- 


ditional applications to unconditional ones. As the Board it- 


self admits, Containair initiated the offers to the two employees 
in the March 14 group who were reinstated (Board's Brief, page 


8). Their acceptance of Containair's offer of reinstatement 


Barth's telephone request was identical in substance to the 
inquiry made by employee Sidney Aimes in Fox and Ginn Moving 
& Storage Co., 146 NLRB 707, 712 (1964), who cailed the Com- 
pany's terminal manager to ask if he had a job to come back 
to. The Board found this was clearly not an unconditional 
offer to come back to work. 
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does not change the fact that the initial offer was conditional 
and that Barth never took any action to convert the conditional 
offer made on his behalf as a member of the group to an uncon- 
ditional, individual offer. Cf. Sawyer Shoes, Inc., supra. 
Accordingly, Barth failed to satisfy a necessary condition pre- 
cedent to his reinstatement and Containair is therefore not 


legally compelled to offer him reinstatement. 


Furthermore, and in any event, in its letter of March 
15, Containair's counsel directed Local 295, Barth's designated 
representative (A. 49), to have Barth, among others, report to 
Containair at the start of business on March 18 when it would 
finally tell him his job status. Barth never reported in any 
way. In early April, the Company permanently replaced Barth. 
In these circumatances, Barth must be held to have waived or 
abandoned any right to reinstatement he might have had. Fox 


& Ginn Moving & Storage Co., 146 NLRB 707, 712 (1964) (Charles 
Sawyer); S. D. Cohoon & Son, 101 NLRB 966 (1952). 


The Board's conclusion that "Barth had previously 
been personally refused reinstatement" and that "[{i]n the ab- 
sence of some personal notification from Respondent that the 
Situation had changed, he was not required to engage in what 
would appear to be a completely futile act" (A. 15) is without 


merit. Containair did not flatly refuse to reinstate Barth. 


Estrada merely told Barth that he could not put him back to 


work at that time because Containair was investigating a few 


“ 


incidents involving him and that he would be informed of the 
outcome of the investigation (A. 151-152, 165). Later that 

day Containair's counsel sent Local 295 the letter (A. 48-49) 
instructing the Union to have Barth report on March 18 when he 
would be told of his individual job status. Inasmuch as Con- 
tainair had not previously ruled out the possibility that it 
might reinstate Barth, Barth's reporting to Containair as di- 
rected cannot be regarded as a "futile act". Indeed the only 
reasonable conclusion must be that Barth, by his failure to re- 
port prior to the Company's hiring a permanent replacement, 


waived any right to reinstatement he may otherwise have had. 


CONCLUSION 


For the reasons stated, the Board's order ought to 
be set aside and its petition for enforcement denied in all 


respects. 
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